UNI TED STATES DI STRI CT COURT
DI STRI CT OF RHODE | SLAND

DI ANE MESSERE MAGEE, ESQUI RE,
and DEBORAH A. BARCLAY, ESQ.,
Plaintiffs

C.A NO 98-073-T

UNI TED STATES OF AMERI CA, JANET
RENO, in her official capacity
as Attorney General of the United
States of Anmerica, and
MARGARET CURRAN, ' in her official
capacity as Attorney for the United
States of America, District of Rhode
| sl and,

Def endant s

Menor andum and O der

ERNEST C. TORRES, Chief Judge.

Attorneys D ane Messere Magee and Deborah A Barclay (the
“Plaintiffs”) brought this action to declare unconstitutional and
to enjoin enforcenent of Section 4734 of the Bal anced Budget Act of
1997 (42 U.S.C. § 1320a-7b), which nakes it a crine to counsel an
i ndi vidual to dispose of assets in order to becone eligible for
Medi cai d benefits.

The plaintiffs contend that Section 4734 violates their First

Amendnent rights to freedom of speech and they have noved for

! Margaret Curran is the successor to Shel don Wi tehouse
who was United States Attorney for the District of Rhode Island
when this action was fil ed.



summary judgnent. The United States does not dispute that Section
4734 is “plainly unconstitutional.” (Defs.” Mem in Qpp’'n to Summ
J., at 3.) Rather, although it has not noved to dism ss, the United
States argues that this Court |acks subject matter jurisdiction
because there is no case or controversy. See U.S. Const. Art. 111,
g8 2.

Because | agree that no case or controversy exists, the
Plaintiffs’ notion for summary judgnent is deni ed.

Backgr ound

In 1988, Congress enacted what now is codified as 42 U S. C
1396p(c). That section provides that individuals who transfer
assets in order to receive Medicaid benefits are ineligible for
t hose benefits for a period of time that depends upon the val ue of
the assets transferred.

Section 217 of the Health Insurance Portability and
Accountability Act (“H PAA’) of 1996 added certain crimnal
penalties for such transfers. Section 217 soon was dubbed the
“Granny CGoes to Jail Act” and becane the object of nmuch criticism
Congress responded by enacting Section 4734, which elimnated the
crim nal penalties against persons transferring the assets but nmade
it acrinme for others to counsel a person to nake such a transfer.
Specifically, Section 4734 nmakes it a m sdeneanor to

“knowi ngly and wil I fully counsel[] or assist][]
an individual to dispose of assets (including
by any transfer in trust) in order for the

individual to becone eligible for nedical
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assi stance under [Medicaid] if disposing of

the assets results in the inposition of a

period of ineligibility for such assistance
42 U S. C. § 1320a-7b.

Section 4734 was enacted despite a nenorandum from the
Congr essi onal Research Service (“CRS’) advising that “[t]o the
extent that the provision would prohibit counseling about |ega
activities, a court would seem likely to declare it
unconsti tutional .”

The plaintiffs claimthat Section 4734 violates their First
Amendnent rights to freedom of speech as well as their Fifth
Amendnent Due Process rights. One nonth after the comrencenent of
this action, United States Attorney Ceneral Janet Reno wote to the
presiding officers of both houses of Congress inform ng themthat
the Departnent of Justice would not enforce or defend the
constitutionality of Section 4734 because “the counseling
prohibition in that provisionis plainly unconstitutional under the
First Amendnment and because the assistance prohibition is not
severable fromthe counseling prohibition.” (Letters from Janet
Reno to House Speaker Newt G ngrich and Senate President Al Core,
Jr., p.1 (March 11, 1998).) Attorney General Reno also instructed
all federal ©prosecutors to refrain from investigating or
prosecuting alleged violations of Section 4734.

The United States argues that, in light of the Attorney

CGeneral's actions, there is no credible threat that the Plaintiffs

3



w Il be prosecuted for violating Section 4734; and, therefore, the
case or controversy that Article Ill requires as a prerequisite to
subject matter jurisdiction is |acking.?

The Summary Judgnent St andard

Summary  j udgnent is warranted when "the pleadings,
depositions, answers to interrogatories, and adm ssions on file,
together wwth the affidavits, if any, showthat there is no genui ne
issue as to any material fact and that the noving party is entitled
to a judgnent as a matter of law" Fed. R Gv. P. 56(c).

In this case, the facts are undi sputed. Moreover, the United
States, itself, concedes that Section 4734 is unconstitutional.
The sole issue is whether there is a case or controversy that
confers jurisdiction on this Court to award the requested relief.

Di scussi on

A The Case or Controversy Requirenent

Article 11l of the United States Constitution limts the
jurisdiction of federal courts to “Cases” and “Controversies.” The
case or controversy requirenent also is part of the “blend of
constitutional requirenents and prudential considerations” from
which the still anorphous doctrine of standing is derived. New

Hanmpshire Right to Life Political Action Comm v. Gardner, 99 F. 3d

2 The fact that the Attorney General did not act until after this

action was brought does not establish the existence of a case or controversy
because “an actual controversy nust be extant at all stages of review, not
nmerely at the time the conplaint is filed.” Steffel v. Thonpson, 415 U. S
452, 459 n.10 (1974).




8, 13 (1t Cir. 1996)(quoting Valley Forge Christian Coll. .

Anericans United for Separation of Church and State, 454 U S. 464

(1982)). Put another way, a court’s power to entertain a suit
depends upon the existence of a real and substantial dispute

appropriate for judicial determ nation, see Aetna Life Ins. Co. of

Hartford, Conn. v. Howarth, 300 U S 227 (1937), and the

participation of a party that personally has sustained or is likely
to sustain an injury that is traceable to the conduct in question.

See Vall ey Forge Christian Coll., 454 U S. at 472; Warth v. Sel don,

422 U.S. 490, 498 (1975); Grdner, 99 F.3d at 12.

Not every dispute presents a case or controversy. See
Gardner, 99 F.3d at 13. In determning whether a suit presents a
real case or controversy or only an abstract question that is not
justiciable in a federal court, the relevant inquiry i s whether the
“conflicting contentions of the parties ... present a real,
substantial controversy between parties having adverse |[egal
interests, a dispute definite and concrete, not hypothetical or

abstract.” Babbitt v. United Farm Workers Nat’'l Union, 442 U. S.

289, 298 (1979)(internal citation omtted).

In order to establish standing to challenge the validity of a
statute, a plaintiff “nust denonstrate a realistic danger of
sustaining a direct injury as a result of the statute’s operation
or enforcenent.” 1d. If the statute provides for crimna

penalties, “it is not necessary that [the plaintiff] first expose



hi msel f to actual arrest or prosecution.” [d. It is sufficient to
show that “a credible threat of prosecution” exists. [d. (citing

Doe v. Bolton, 410 U.S. 179, 188 (1973)).

In such cases, the requisite injury, ordinarily, is “the
injury which attends the threat of enforcenent.” Gardner, 99 F.3d
at 13. However, when First Amendnent rights are at stake, “an
actual injury can exist when the plaintiff is chilled from
exercising her right to free expression or forgoes expression in
order to avoid enforcenent consequences.” Gardner, 99 F. 3d at 13.

See also New York State Bar Assoc. v. Reno, 999 F. Supp. 710, 715

(E.D.N. Y. 1998); Sanger v. Reno, 966 F. Supp. 151, 161 (E.D.N.Y.

1997) .

I n any event, whether the alleged injury consists of potenti al
crimnal penalties or self-censorship, it nust arise from a
“credible” threat of prosecution. |In order to be deened credible,
the threat nmust be nore than “imagi nary or specul ative.” Babbitt,

442 U.S. at 298 (quoting Younger v. Harris, 401 U S 37, 42

(1971)). Unf ounded subjective fears wll not suffice. See
Gardner, 99 F.3d at 14. Thus, the Plaintiff bears the burden of
establishing that its fear of prosecution is “objectively
reasonable.” 1d.

In this case, the plaintiffs have failed to establish any
credi ble threat of prosecution. On the contrary, the Attorney

Ceneral, who is charged with enforcing Section 4734, has expressed



her unequi vocal opinion that the statute is unconstitutional, and
she has comunicated to Congress her intention not to defend or
enforce it. Moreover, she has directed the various U S. Attorneys
under her command not to investigate or prosecute alleged
violations. Indeed the plaintiffs have failed to cite to a single
case in which anyone has been prosecuted for violating Section
4734.

In these respects, this case is readily distinguishable from

Rhode Island Ass’'n of Realtors, Inc. v. Witehouse, 51 F. Supp. 2d

107 (D.R1.), aff’d 199 F.3d 26 (1 Gr. 1999). In Witehouse, a

Rhode Island Attorney General who was nearing the end of his term
of office expressed the opinion that a state statute prohibiting
the use of information obtained frompublic records for comrerci al
solicitation was inapplicable to an association of realtors’
proposal to conpile tax assessors’ records and sell the information
toits menbers. Therefore, he di savowed any i ntention to prosecute
the realtors. However, the Attorney General did not concede that
the statute was unconstitutional. He nerely expressed his opinion
that the specific activity in which the realtors proposed to engage
woul d not violate the statute. That |left open the possibility of
prosecution if the Attorney General determ ned that the plaintiff’s
activities exceeded the boundaries of the described activity. The
threat of future prosecution was enhanced by the fact that there

was consi derable roomfor disagreeing with the Attorney General’s



opi nion that the proposed conduct did not violate the statute and
by the further fact that a successor Attorney Ceneral elected
during the pendency of that lawsuit had not expressed his
intentions wth respect to enforcenent. In short, t he

circunstances in Witehouse provided far nore reason to fear

prosecution than is present in this case.
Al though not cited by either party, the Court is aware of one
di strict court decision addressi ng whet her an attorney may nmai ntain

an action challenging the constitutionality of Section 4734. New

York State Bar Assoc. v. Reno, 97-CV-1768 (E.D.N. Y. Sept. 22

1998), reported in Gary Spencer, Medicaid Counseling Law Struck in

New York, Nat’l L.J., Qct. 5, 1998, at A7 (declaring the statute
unconstitutional and permanently enjoining its enforcenent). I n

New York State Bar Ass’'n, the Court found it unnecessary to

determ ne whether a credi bl e threat of prosecution exi sted because
it concluded that an attorney’s “ethical obligation ... to respect
and uphold the law’ created a potential for self-censorship that
had a “chilling effect” on free speech. See Spencer, supra, at A7.

However, |ike self-censorship that is pronpted by a fear of
prosecution, self-censorship that stens from a desire to conply
with the | aw nust be subjectively felt and objectively reasonabl e.
Here, there is no claim that the plaintiffs feel ethically
constrai ned to obey Section 4734. On the contrary, they have nade

it clear that they believe Section 4734 to be unconstitutional



Moreover, the Attorney General, as the chief |aw enforcenent
of ficer responsi ble for uphol ding the | aws, shares that belief and
has di savowed any intention to prosecute all eged viol ations.

Because a | awyer’ s obligation to uphold the Constitution takes
precedence over the obligation to uphold a statute; and, because
all concerned agree that Section 4734 is unconstitutional, the
plaintiffs have failed to establish an objectively reasonable
subj ective belief that Section 4734 prevents them from properly
counseling their clients.

Concl usi on

For all of the foregoing reasons, | find that this case
presents no case or controversy that would enable this Court to
grant the requested relief. Therefore, the Plaintiffs’ notion for
summary judgnent is denied and the Plaintiffs are directed to show
cause, within thirty days, why this action should not be di sm ssed

for lack of subject matter jurisdiction.

I T 1S SO ORDERED

Ernest C. Torres

United States District Judge

Dat e: , 2000
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